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SUMMARY 

Dick Broadcasting Company, Inc of Tennessee submits that the Commission must reject 

[he proposal pill forward by Mercury Broadcasting Company, Tnc., licensee of Station 

NFMX(FM)? Statcskillc, North Caroliiia, to substitute FM Channel 289C1 for FM Channel 

280C at SLaIcs\~illc, lo rcallol FM Chaniicl 28961 from Statesville to Clemmons, North Carolina, 

and lo modify thc Iicciisc of WFMX I O  reflect the allotmenl changes. Pursuant to the standards 

sel Forth by the Coiiiniissioii iii F q  c i m /  K,chmd Tuck, Clemmoiis I S  not sufficiently distinct 

from the Urbanized Arcas of Winsloii-Salem, High Point, and Grcensboro, North Carolina to 

qualify its iiii independeiit conimtinity Mercury’s proposal clearly constitutes an impermissible 

al[eiiipt to i i io\ c from a rural area to a well-served urban area. Accordingly, Mercury’s proposal 

i i iusr not be credited with a firs1 aural servicc under the Commission’s FM Allotment priorities. 

Furthcr. due to the loss of sei-vice associatcd wi th  Mercury’s proposed downgrade and move to 

Clemiiioiis, there is no public lntcrcsl basis for Mercury’s proposal Thus, the Cominission must 

deny thc proposal Ifthe Conimission wislics to allow a first aural serv~ce at Clemmons, then it 

should adopt tlic Counterproposal put ronvard by DBS DBS’s Counterproposal would allow for 

a lirsl aural scrvice at Cleiniiions, without raising the same Tuckconcerns implicated by 

Mercury’s proposal, and wotild additioiially provide for a first aural service at Iron Gate, 

Virginia Thc Counterproposal clearly constitutes a prcferential arrangement of allotments under 

the Coiiiniissioii’s FM Allotment priorilies 



BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 

hi the Matter o r  ) 
1 

(Statesville and Clcmiiions, ) 
Norlli Carolina) 1 

Amendment of Scclion 73 202(h). 1 MB Docket No. 03-219 
l’ablc of Allotnients, ) RM- 10797 

To Thc Commission 

COMMENTS AND COUNTERPROPOSAL 

Dick Broadcasting Company, [nc of Tennessee (“DBC”), the licensee of Stations 

WK%L(FM ), Winston-Salem, North Carolina and WKRR(FM), Asheboro, North Carolina, by 11s 

attorneys and pursuanl lo Sections I 41 5 and 1 420 of the Conlm~ss~on’s Rules, hereby submits 

its Coninients and Counterproposal in response to the Notice vfProposed Rule Mukzng i n  MB 

Docket No 03-219, DA 03-3039, released October 10, 2003 (“NPRM’), wherein the 

Comniission, i n  response to a Pe t~ t~on  for Rule Making subinitled by Mercury Broadcasting 

Coinpany, Inc (“Mercury”), the licensee of Station WFMX(FM), Statesville, North Carolina 

(“WFMX” or the “Station”), proposes thc substitution of FM Channel 289C1 for FM Channel 

289C at Sta1esville, reallotmcnt of FM Channcl 289C1, from Statesvdle to Clemmons, and the 

inodilication of (he license for WFMX which would reflect the allotment changes In these 

Comments, DBC establishes that the proposed changes violate fundamental Commission p o l ~ c ~ c s  

I n  the aflotnien~ of FM chaiiricls among coniri i~ini~ies and, accordingly, should be denied 

forthwill1 Altci-natively, if the Coiiimission deems Clemmons an independent community for 

purposes of a first aural service, then DBC counterproposes a modificalion of the proposed 



spccial reference point for the allotiiicnt and a rurtlier allotnient of FM Channel 289A ai Iron 

Galc, Virginia In support thercof, DBC states as follows: 

INTRODUCTION 

I Stalcsville is a coi i i~nui i i ly  of 23,200 persons , located in  Iredell County, North Carolina 

Slatcsville is a rural commuiiity ilia1 lics north of Charlotte and southwest of Winston-Salem Ln 

llic North Carolina Piedmont rcgioii. According to its own promotional materials, Statesville is a 

vibrant si i ia l l  city wiih a gi’owiiil: busincss coiiimunily. Statesville is a community that stands on 

its own and i s  well deserving of the iuedia voiccs that currently serve it, including WFMX 

Mercury now seeks lo transrotm WFMX from a Station located in and serving a rural 

coniiiiuiiiiy into an urbaii facility. I I  proposes lo change tlic Station’s community of license 

allolnicnt to Cleniinoiis, North Carolina Uiilike Statesville, Clemmons neither has a history as 

an indcpcndent coniiiiunily iior scrvcs as a retail or cultural nexus for a wider area. To the 

contrary, Clemiiioiis is a suburban community located just 10 minutes from Winston-Salem. It IS 

a scparatcly incorporated village that  is linked to the nearby city and Forsyth County by 

economic, govemmeiital and social ~ i c s  Granting Mercury’s proposal would not advance any of 

thc Coininission’s FM Allotinenl priorities,‘ but rdthcr would contravene the pubhc interest by 

allowing the relocation ofan FM station from a deserving small community to a fully served 

tii-bail area 

SCOPE OF REVIEW 

’ 2000 U S Census ‘ ,See Reivsrou oJFMAssrgn/tie/i/ Policies ortd Procedures, 90 FCC2d 88, 91 ( I  988) 
(“FM Al lomen i  Prwr/fLa”). The FM Allotment priorities are: (1) first full-time aural service; 
(2) second full-time aural service; (3) first local service; (4) other public interest matters. Co- 
q u a l  weight are g v c n  to priorities (2) and (3) 



The firs1 step i n  evaluating a coininunity ol‘license reallotnient proposal is for the 

Coinmission lo reach a detenniiiation that the proposal would result in a preferential arrangement 

of allotments pursuant to the Commission’s change of community procedures. Ameiidi~eiii of 

//7c Comnirssiorr ‘s Ru1e.s Re,yutdi/zg Motlificu/ion of FM trnd TV Aiithorrzations lo Spec[& a New 

Coiun?uur/j ,  o/’lic.rn.sc. 4 FCC Rcd 4870 ( I  989), recon granletl zn part, 5 FCC Rcd 7094 

(I 990) The Coiniiiission’s FM Allotincnt Ixioritics arc first full-time service, second full-time 

sei.vice, first local scrvicc, and other public interest matters. See FMAllotnient Priorrtres, sirpru. 

I f  a proposal appears to implicate onc o f  these four priorities, the Commission will 

evaltiitte thc proposal on the merits. However, the Commission has long held that a petitioner 

caiiiiot claiiii a tirst priority wjhere tlic proposed allotment to an unserved communily IS  merely a 

pretext for ciitcring an urban market pi-eviously not scrvcd by lhe Station See, e.g,  Hunlznglon 

B,-otrdcc~slr/rg C’o I’ FC‘C, 192 F 2d 33 (D C Cir. I95 1); RKO General, Inc (KFRC), 5 FCC 

Rcd 3222 (1900) According to lhe Coniiiiission- 

[Wle  rcniain concerned with the potential for stations to migrate from relatively 
unservcd rural areas proximate to well-served urban areas. For this reason, we 
w i l l  not blindly apply a firs[ local service prererencc to a proposal for a 
community proximate to ail Urbanued Area (footnote omitted). 

( 7 i i l l i c o h ~  ontl Ashivlle, Ohio, DA 03-3443, released October 31, 2003 at 7 4. The instant 

proceeding presents a classic case of a Station atteimptlng to migrate from a relatively unserved 

rural area Lo an already well-scived tirhaii area The Conimissioil must not allow itself to be 

blinded by Mercury’s assertions to the conlrary Given that Mercury’s proposal involves the 

relocation of the Station lo a commtinily inside [he Winston-Salem Urbanized Area [hat covers 

100% of [hat urbanized area, the Corninission must give serious consideration to whether the 

Clcniinoiis qualities as ai l  independent community vis-a-vis Winston-Salcm pursuant to the 

3 



siaiidards oTcotiitiiunity iiidepeiidcncc sei forth in Fu.w and Richard Tuck, 3 FCC Rcd 5374 

( 1988) 

Under Twk,  there are tlircc factors to hc considered in determining whether a suburban 

comiiiuiiity is tndcpendent koln thc stirrouiiding urban area for purposes of thc Commission’s 

Allotiiicnl priorities 

( I )  signal population coveragc, 1 e ,  thc degree to which the proposed station will 
provide scr\’ice to both ihe suburban cotnmunity and the larger metropolis; (2) the 
size anti proximity of the suburban communily relative to the metropolis; and (3) 
the iiitcrdependence o r  the suburban community with the metropolis. 

ApopXrr, Mlii//utrd, mid Homosn.ssct Sprirrgs. Florida, DA 03-3555. released November 14, 2003 

at ‘1 5 An analysis ofthe Tuck factors cleat-ly demonstrates that Clemmons is a small suburban 

community iiitimately ticd to Winslon-Salem and the surrounding Forsyth County. As such, thc 

i ns tan t  reqticst amounts to nothing more than a pretcxt for trading iii a rural service for an urban 

service Accordingly, the Cotiiinissioii mus l  rcjcct Mercury’s claim that its proposal serves the 

Commission’s first FM Allotmeiit priority for a f irst full-time aural service. See Greerijeld and 

Del R q  O n h ,  Colforrrui, I I FCC Rcd I26Sl (1996). Further, Mercury’s proposal fails under 

the fourth Allotmeiil priority as thc channel downgradc and the loss of service to the publlc 

accompanying Mercury’s proposal coiitravcne the public interest. See Tullahoma, Tewessee 

ortdMud/, \m, Aluhti/mr. DA 03-21716, rcleased Septcinber 5 ,  2003 Thus, as DBC will further 

deinonstratc below, Mercury’s proposal must be rcjected as inconsistent with the Commission’s 

FM Allotment priorities 

MERCURY IS NOT ENTITLED TO A FIRST SERVICE PREFERENCE 

In  order to obtain a preference as a first full-time aural service, a petitioner must establish 

that the coiiimuriity to hc served meets the Tuck criteria As established by DBC herein, 

Mcrcury’s proposed allotnient does i o 1  entitle it to such a preference 
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Factor No. 1 (Signal Population Coverage) 

The first fiick factor requires tlic Conimission to evaluate the coverage of the urbanized 

area by thc modified IBcili~y from its proposed reference point In this instance, the proposed 70 

dBu coverage, as adinitted by Mcrcury, i s  equal lo 100% of Winston-Salem This is 

compounded by 70 dBu coverage of two additional urbanized areas, High Pomt and Greensboro 

In  these instances, the coverage factors are 68 29” of High Point and 67% of Greensboro 

Mci-cury attcinpts to downplay tlic extent to which its proposal seeks greater urban 

coverage by slating that the Station already covers 100% ofthe Winston-Salem Urbanized Area, 

as well as the Charlotte and Castoiiia metropolitan areas, and that its proposal therelore 

approxiinatcs the niove from one tirhanircd arca to another rather than a move rrom a rural area 

to an urban arca. S k  NPHM at 11 4 (ciiiiig llecidluiid, Alnbaina and Chaiuhoochee, Florida, 10 

FCC Rcd 10352 (1  995)) Thcsc claims are wide o f  the mark. As evidenced by the Engineering 

Statciiient attached hereto as Exhibit I ,  Mercury relied upon incorrect Urbanized Area 

dcfinitions io rcach its conclusion that WFMX’s currently covers 100% of the Winston-Salem 

Urbanircd Area fi-oin its licensed site Specifically, Mercury’s engineering appears to be based 

on the Winston-Salem, High Poini, and Greensboro metropolitan areas rather than the Urbanized 

Arcas, as required by tlic Commission See Engineering Statement at 3 The Urbanized Arcas 

are more exteiisivc than the nietropolilan areas, and, as a result, Mercury’s claims of present 

coverage are over stated.^ 1 

1 Met-cury’s asserlion h a t  i t  covers the Charlolie and Gastonia metropolitan areas, and 
thci-efore that its proposal iiierely constitutes a move Erom one urbanized area to another, is also 
hdsed upoii an iniproper definition of llrbanized Areas, as well as improper use of a 60 dBu 
coiiiour When the 70 dBu contour IS used, i t  is clear that WFMX’s current signal reaches only 
18% o r  the Charlotic Urbani~cd Area and nonc of the Gastonia Urbanized Area. See 
Engineering Statement at 5 
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As the allached Engineering Sratcniciil dcitioiistratcs, WFMX currently covers 83% o f  

thc Winston-Salem Urbani~cd Area, whereas i t s  proposed move would result In 100% coveragc 

o f  the Ilrbanizcd Area See Engnee rmg  Slateiiicnt at 4 DBC has reviewed other cases where 

petilioners have proposed more rhan rhc 50% of the urbanized area that requires the undertaking 

of the Tuck an:ilysis, and DBC has bcen uiiablc to locate a single case where a petitioner 

pi’oposing 10 cover I 00% of  the Urbanized Area prebailed. See, e.g,  An/iismn urdAshlund, e/ 

d ,  I6 FCC Rcd 341 I ,  341 2 (M. B 2001) In tlie single case DBC has located involving a 

rclocatioii proposal resulting in 100% Urbanized Area coverage, that proposal was denied. See 

Gi-rcwficld omi Del Rey Ouks. CuI1jwt7i~i, s u p i t .  

Further, Mercury’s proposal would increase coverage to the High Point Urbanized Area 

and the Grecnshoro Urbaiii~cd Area froin 30% to 78% and 0 to 89%, respectively See 

Engiiieenng Sralcment at 4 Combining the Winston-Salcin, High Point, and Greensboro areas, 

which logethcr comprise a singlc Arbitron advcrtising market, Mercury’s proposal would 

incrcasc coverage of this combined niiirkct froin 50% to 93% See id Thus, Mercury’s proposal 

docs not cntail a move from one urban area 10 another, but rather is a blatant attempt to move 

from a relativcly uiiderseived rural area into an already well-served urban area 

Factor No. 2 (Size and Proximity of tlie Suburban Community to the Metropolis) 

I n  cvaluating the second Tuck factor, the Commlsslon must consider the population of the 

proposed coinmunity o f  licensc and its location i n  proximity to the metropolls that forms the 

Urbanized Arca The poptilation o f  Clenimons is 13,827 Clemmons lies just ten miles 

rroin Winsm-Salem and wi th in  Lhc sanie couiity, Forsyth County. The populatlon of Winston- 

‘ Year 2000 U.S. Census 
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Saleiii is 185,776.’ Thus, the population of Clenimons is 7 44% of the populahon o i  Winston- 

Salem Thesc ligurcs are not dispositive, either i n  favor or against Mercury’s proposal. See 

Apopkc M r z ! h / i d ,  nut1 Hon70~~is.sii Sprv7g.s. Floritlri, DA 03-3555,  released November 14, 2003. 

Factor No. 3 (Interdependence of Suburban Community with the Metropolis) 

Thc Coinmission has hcld that the third Tuck [actor is the most significant ofthe three. 

Sce Apopko. h.lcii/la//tl, ( i i i d  IIo/iio.wimi Sprltigs, Flot- ih ,  supra. Evaluation of this factor 

involves consideration of eight separate suhfactors DBC will address them seriatim. 

Tlic first subfxtor IS thc cxteiit to which cominuiiity residents work in the larger 

mctropolitaii area, rather than thc specific community. As indicated in DBC’s cvidence, 

Cleiiiinons can best be dcscribed as “an ul,per-iiiiddle-income community that’s more or less an 

cxteiision o f  Winston-Salem.” See Exhibit 2 Cciisus data evidences that only 18.2% of the 

working population orCleininoiis actually work in the local c~ inmuni ty .~  Thus, Clenimons does 

not have a considcrable local workforce 

The sccond subfactor deals with local media There is a local newspaper, the Clenitnons 

Coitrler, that ser\Jcs the Lewisville/Clcmmons area of western Forsyth County. In addition, the 

village of Clenimons niaiiitaiiis a local wchsite. 

Next, the Coniinissioii iiiquires into the perception o f  community leaders as to the 

iiidcpcndence ofthe local conimuiiity lioiii the Urbanized Area. Mercury has chosen not to 

prcscnt such evidence It inercly probides the bald assertion that the coinmunity o f  Clemmons 

cxists as a duly incorporated villagc, that its leaders perceive i t  as separaie and apart from the 

Ut .ba~l i~ed  Ai-ea This hardly corislitulcs satisfactory cvidence on this count. 

I d  
Ycar 2000 U S. Census 0 



In lacl, Mercury’s owii evidciice points to the contrary. Contained in the rnatenals from 

Ihc \illa:.e of Cleiiiiiions, providcd by Mercury, is a document styled, “About the village of 

Clernmons ” I n  dcscribing thc basic facts about thc village, the village govcrnmeiil states as 

ro I I o\v 

Public Schools 
Water and Sewer 

Police 
Elections 

~~ 

- __ 
~ 

~~~ ~~~ ~~~ ~ -~ ~~ 

~~~~ Library Service 
. ~~~~ 

~ ~~ Waste Collection 

Clciiiiiioiis, population 15,045, is part of the “Piedmont Triad” and the 
Greeiisboro/Winston-Salem/H igh Point Standard Metropolitan Statistical Area. 

Thc proxiniity of Clemmons to this major urban center and its location along 
Interstate 40 has coiitributed lo the growth of the Village 

This evidences a locality that is iiilcl~clated to the Urbanized Area and which owes its own 

y o u t h  not to anything unique about the villagc, but to the fact that it lies in  such close proximity 

10 thc Urhaiiired Area 

Winston-Salem/Forsyth County Schools 
City of Winston-Salem 

Forsyth County Shenffs Department 
Forsyth County Board of Elections 

Forsyth County Public Library System 
Private Contractor 

The rourth subfactor concerns local government and elected officials. Based on the 
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A s  this chart rcvcals, the lcvcl of indcpcndent government In Clemmons IS minimal at best. This 

lypc of govcriinieni does not evidence an independent community under Tuck. See Annlsro,z and 

A . \ / i h z ~ / ,  A/obmiia, CI n l ,  16 FCC Rcd 341 1 ,  3414 (M M.B 2001). 

Under ihe fifth subfactor, the Coinniission looks to the existence of a local telephone 

tlircctory and zip code On the formcr, Clemmons, as admlited by Mercury, i s  contained withln a 

telephone directory published by [he local exchange carrier for Winston-Salem and Forsyth 

County. On the lattcr, the village h a s  its own L I P  code. This constitutes a draw 

In connection with thc sixth subractor, The Commission considers commercial 

cslahlislimeiits, health facilities and traiisportatioii systeiiis. According to the statement of Bob 

Morphis (Exhihit 3 hereto). “The vast majority of the business in that town are situated in two 

strip shopping centers that face each other ” Turning to Mercury’s evidence, ~t is, at best, 

coiif~isiiig I n  onc scctioii, we are providcd with a statement contained the village of Clenimons 

websilc that lists 17 local businesses. Also included by Mercury is a listing drawn from the 

“Yahoo! Yellow Pages ” These arc intended to represent businesses that are located in 

Cleiiitnoiis However, Mercury provides no correlation between a reference to Clemmons in a 

husiness nnincaiid the actual bounds ofthe village DBC submits that the village of Clemmons 

wcbsrte stateineiit, allached to Mcrcury’s Petition, is the better evidence and i t  indicates that 

there are only 17 local busincsscs 

As Tor health services, there I S  110 detail as io the health care providers and any evidence 

that the health care providers are actually located i n  Clemmons What is undisputed is that 

C I ~ I W O I ~ S  docs not have a public or private hospital or any medical faclllty related to a hospltal 

or ~priiiiary care facility I n  the villagc of Clcnimons websitc, instead of listing hospitals and 

doctors, the public is advised to review the website at www.realpages.com* for a listing of 



lhospitals and doctors. Like\+~sc, Cleinmons does not have a nursing home or evcn a dentist 

This i s  hardly d community with a nicdical infrastruclure 

As for local traiispoi-tation, Msrcury does not even attempt to make a case, as there is no 

case to mahe 

A l l  in all, this evidcnce suggests at best that there arc 17 local businesses identified by the 

villagc govet-ninent Beyond that, thcre is a iiitninial showing ofhealth services and no showing 

o f  local transportation This fails to evideiicc a local comiiierctal establishmeul. 

Undcr the scvciith subfactor, the Commission considers whcther the community sustains 

a separate ailvcrtising market. I n  support of this, Mercury offers the self-serving statement of an 

individual associated with lhc local newspaper to the effect that “local businesses in Clemmons 

adlwrtisc in  The C/e/ii,tin,is C’oirnei., which enables them to reach the residents of Clemmons, 

and do not rely solely on Greensboro, High Point, or W~nslon-Salcm media sources ” This 

individual is hardly a disintcrcskd persoil such that hcr hearsay evidence should be accepted and 

gi\eii weislit. See J u i c e  F q  Sui-her. 5 FCC Rcd 61 55 ,  6158 (1990). Accordingly, this IS 

hardly disposi~ive cvidcnce 111 support of Mcrcury’s proposal. 

To ttic contrary, the villagc’s own wehsite appears to contradict Mercury’s showing. In a 

listing of local media, the websitc tnciitioiis “The Clemmons Courier,” but also points to “The 

Winslon-Salcin loumal,” a daily newspaper, and “The Winston-Salem Chronicle,” another 

wcckly publication More importantly, DBC has consulted wlth two members of the advertising 

coiiimuiiity in  Winston-Salem Bob Morphis provides a telling opinion 

I know a ihiiig or two about th is  market because my agency is truly local. ,411 my 
clients are based in the Triad, and niorc than 98% of my media buys are in thls 
market I’ll argue that 
point w ~ t l i  anyone who says differenrly. 

Cleiiimons IS a h i e  town, hut is not a separate market 



Lil i ibi t  3 .  As this stateineiit dcinonsrratcs, Cleiniiions is a suburb that is part of the Urbanized 

Area as far as advertisers are concerned. 

The eighth and liiial subfactor involves whether the specified community relies upon the 

nictropolitari area for municipal services Mercury responds by discussing a number of local 

services, all ofwhich, upon inspection, are nielropolitan-wide servlccs 

Mcl-cury first discusscs tlie public library system However, the public library in 

Cleiiimons is part o f  a system operated not by the villagc but by Forsyth County Next, Mercury 

mciitions [he local schools. Again, tlie village does not opcrate the schools. Rather, the schools 

are part of a systein operated by Winstori-Salcrn and Forsyth County. Mercury then goes on to 

discuss public safety Cleinnions does not havc a local police force, but relies on the Forsyth 

County Sheriff‘s Dcpartineiit. Finally, Mercury refers to fire service. As indicated by Exhibit 4 

hereto, fire services i n  Forsytli County arc provided by volunteer fire departments. A volunteer 

group operates 111 the Cleiniiioiis arca 

The village of Cleiiiinons provides no relevant services to residents ofthe Clernmons 

coinmunity Rathcr, thc coiiimuiiity rclics oii Forsyth County for the rnajonty of its scwiccs, and 

the city of Winston-Salein for important services such as waler and sewer Hence, this factor 

does 1101 fa\or (?lenimons as ai1 iiidcpciidcnl coininunity 

After rcviewiiig all ofthese suhfactors, Mercury is unable to sustain its case on this 

important third Tuck- factor The only SubfdCtor fully in Mercury’s favor IS  the second. The first, 

while in Mercury’s favor, is only so by the barest of m a r y n s  The subfactors weighing against 

ivcrcury include (l ie third, fourth, sixth,  scvenih, and eighth. The fifth subfactor constitutes a 

draw in tha t  oiic clenieiit favors Mcrcury while [lie other does not Considering these subfactors 

In toto, ttic third Tuck critcrion clcarly wciglis against Mercury’s proposal. Further, given that 



7ird the first and  second Ttrck criteria counsel against Mercury’s proposed allotment change, 

Mercury has f;iilcd to make the case that Clcmmoiis qualifics as an independent community. 

THERE IS NO PUBLIC INTEREST BASJS FOR MERCURY’S PROPOSAL 

Having failed in conncctiori with the first FM Allotment priority, Mercury remains 

entillcd to consideration under the fourth priority This prionty involves the public interest 

considcratioiis v is- i - \ , is  reinoviiig the Statioii froni its existing community, and thereby 

disrupting cxisting listening pallcrns, i n  ra,or o f a  change in the allotment to a iiew community. 

DBC subinik that there exists no piiblic iintrrcst basis lor the instant proposal. 

I n  dctenniiiing whctlier the chaiigc in  allotinents would serve the public interest, the 

Commission n ius t  considcr that Mercury I S  requesting a downgrade o f  the channel. Mercury’s 

o\vn evidcnce indicates that the areas aiid poptilations served by its 60 dBu contour will go from 

2,733,625 peoplc and 22,3 I6 sq kin. io 1,433,845 peoplc and 16,286 sq km. This amounts to a 

loss i n  service o f  1,299,780 persons and 6,030 sq km Thls represents a significant loss in 

scrvicc 

The Coinmission docs not counteiiance the crcation o f  a large loss in service lo 

populations aiid areas See 7//L/<7//oma, Tewiesxe a n t l M d / s o n  Aluhumrr, DA 03-271 6 ,  released 

Scptciiiber 5, 2003, i i ~  11 18 This IS especially so where the loss i s  resulting from an intentlonal 

downgrade 111 chaiincl hy the petirionei. I d  This iiitcrruption in service to the publlc 1s one that 

cannot he ignorcd According to the Commission: 

Even assuming that scrvice froin the Lineville and Anniston Class C3 allotments 
would commence siniultancously or nearly siinultaneously wlth the cessation of 
CIXS c operations from Aniiiston, approximately four hundred thousand 
individuals, over a widely spread geographic area, would lose service. These 
indiwduals would he preciscly the type of persons the Cominission expressed 
concern about in Commuu/ty Mot/$cica//or~s I / ,  since the net result of any action 
granling Emcrald’s proposal would he thai a substantial population, with a 
Icgit~male expectatioii o f  continued scmice, would suddenly find that they no 
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loiigei. have access to ‘thc signal of an operating station that can be accessed today 
simply by turning on a. radio set.’ The approximatcly 400,000 individuals in 
question would not cvcn be offcrcd the ‘poor substitute’ of a vacant allotment 
capable of providing ser\ficc at some future date The population is substantial, in 
bolb absolute iiumbcrs and relativc to the proposcd gains. Thercfore, we conclude 
that the disruption to existing service that would be caused by grant of Emerald’s 
proposal substantially offsets the purported gains (footnote omitted). 

Eukmmi  untl S u u ~ ~ i ~  Spr rnp  et d , 6 FCC Rcd 6580, 6586 (M M B. 1991); see also Greenjeld 

U J M L  L)c/ Re), Ouks. G/qor t i /u ,  11 FCC Rcd 12681 (1996). Accordingly, Mercury’s proposal 

fails to satisry the Commission’s public intcrcst requirements for the fourth FM Allotment 

priority 

An cvaluatioii of Mercury’s proposal uiidcr the factors set forth i n  Tuck indicates that 

Mercury is aiteiiipliiig to move WFMX from a relatively underserved rural area to a well-served 

urban area. Cleinmoiis, North Carolina docs not constitute an indepeiident community; Mercury 

i s  proposing to relocate lhe Stahon’s community of license thcrc in order to achieve better 

coverage of lhe Winston-Salciii Urbanircd Arca. Thcrefore, pursuant to Tuck, Mercury’s 

proposal should not be ci.edited with a first FM Allotnient prcfcreiicc Further, Mercury’s 

proposal fails lo mcct thc public intcrcst requirements of the fourth FM Allotment priority. 

Accordingly, Mercury’s proposal should be denied forthwith. 

COUNTEKPROPOSAL 

In thc cvent that the Coinmission concludes that its FM Allotment priorities and the 

public intcrcst fiivor il firs1 aural service a1 Cleniinons, North Carolina, DBC proposes an 

alleniatibe to Mercury’s proposal tha t  better s c r x s  the public interest Under DBC’s 

Countcrproposal, thc proposcd rcfcrcncc point for [he allotment would be the Station’s existing 

transiiiitter site I n  addition, the Coniiiiission should allot a first local service on Channel 289A 

at Iron Gate. Virginia Slio~ild the Coiiinilssion accepl DBC’s Counterproposal, DBC intends to 

13 



apply for Channel 289A at Iron Gate, and should the Commission grant DBC’s application, 

coi ish~ct  (he authori/ed ~ X I I I ~ I C S  

To pennit the allotment o f  Channcl 289A to Iron Gate, DBC proposes the same 

downgrade of‘Channel 289C a l  Sialeswlle, North Carolina, to 289C1, and the reallotment of 

289Cl froiii Slatesville to Clcminons, Norlh Carolina. Based on transmission from the licensed 

coordinates foi- thc Stalion, there are 110 obs~ructions which would prevent reception of the 70 

dBu F‘(50,50) principal coniinuiiity grade signal in Clcmmons. This opcration would bring a first 

iltirill service lo Cleiniiions without implicating Tuck-related urbanized area concerns. 

Additionally, this proposal allows for a first aural scrvice at Iron Gate, Virginia Iron 

Catc I S  an independent community Ibr purposcs o f  the Commission’s FM Allotment priorities. 

Iron Gale I S  located i n  rural Alleghaiiy Counly, near Covington and Clifton Forge, Virginia. See 

Exhibit 5 At Ihe time oftlie 2000 U.S. Census, Iron Gate’s population was 404. See Exhlbit 6 

Iron Gate was incorporated as a town in 1890, and its charter grants the town the authority, 

among othcr things, to clccl a Council, to collect taxes, to establish a water and sewer 

departmen(, anti a fire department. and to hire staff. See Exhibit 7 Today, Iron Gate has i t s  own 

1117 code See Exhibit 8 It is povcrned by a Council consisting of a mayor and six council 

iniembers .See Exhibit 9 The Council is supported by a town clerk and a lown treasurer. I d  

Iron Gate is home to a number of churches arid buslncsses, and a volunteer lire dcpartment. See 

E x h i b ~ l  10. It is also home lo thc Iron Catc Gorge, a recreational attraction on the Jackson Rlver. 

See Exhibil I I Given that [ron Gate I S  listed i n  the U.S. Census, and is home to businesses, 

churches. lourist atti-aclions, and a local goveniinent that give the [own its own identity, lron 

Gate IS  entitled to the presuniption t h a l ~ t  constitutes a “distinct geographical population 
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., grouping 

Poq/iosou. L’uy///o, DA 03-2980, rclcased September 29, 2003. 

S w  C‘ri.~jjeltl, Murj.luird, Belle Hcive/l, C u p  Charles, Extnore. Nussawadox, and 

These factors also serve to dcinoiistrate the indcpendence of Iron Gate from the 

Urhanixd Areas of Covingtoii and Cliftoii Forge, Virginia under the standards set forth in Tuck, 

s r p w  First, iii coiincction wi th  7irck’s signal coverage factor, the predicted 70 dBu contour for 

thc proposed allocalioii site encoiripasses 1 OO?” o f  the Clifton Forge Urbanized Area and 34% of 

the Co i  iiigton Urbanized Area ,See Engincering Statement at 7 With regard to the second Tuck 

factor, the population of Covington I S  6,303 persons. See Engineering Statement at 8 The 

population of (Ilifton Forgc is 4,289 persons .See i d  Thus, the Iron Gate population is 9 4% of 

tlic Clifton Forgc population and 6.4% of thc Covington population. See id With regard to the 

third Turk factor, the ahove description of Iron Gate reveals that its local government, its 

cht~rcIics aiid l~usi i icsscs,  aiid its rccrcatioiial attractions dislinguish i t  from the surrounding cities 

orC11rton Forge aiid Covingtoii I n  this rural area of Virginia, Iron Gate stands as a distinct 

locality with its owii tiniqtic idcntity 

This Couiihproposal would bring a first aural service to both Clemmons, North Carolina 

and Iron Gate, Virginia. The proposed chariiiel downgrade at Clernmons would produce a loss of 

priiiiary cowrage to 5,756 square kiloineters with a Ccnsus population of 752,632 persons. See 

u/ Howeccr, this ciitirc loss area is well-served Id  The new allotment at Iron Gate produces a 

gain ofpriinary scrvicc to 3,070 square kilometers with a Census population of 193,656. The 

Couii~erpropos;il therefore serves thc public interest. 

CONCLUSION 

DBC suh in i t s  that the Commission inust reject Mercury’s proposal to substitute FM 

Chaiiiiel 280C1 for FM Chaiiiicl 289C at Statesville, North Carolina, reallot FM C h m e l  289C1 
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fi.om SLatcsville to Clciiimoins, North Carolina, and modify the license of WFMX to reflect the 

alloliiicnl changes Pursuant to lhc  standards sct forth by the Commission In Faye und Richurd 

Tuck, Clcininoiis is not sufficiently distinct from the Urbanized Areas oC Winston-Salem, High 

Point. and Gremsboro, Norh  Carolina lo qualify as an independent community Mercury’s 

proposal clcarly conslilutcs ai l  attempt to movc from a rural area to a well-served urban area 

Accordingly, h4crcury’s proposal must not be credited with a f irst aural service under the 

Coininision’s FM Allotinciil prioi-itics Further, due to the loss o f  service associated with 

Mcrctiry’s proposed downgradc and movc to Cleinmons, there is no public interest basis for 

Mercury’s proposal Thus, the Commission must deny the proposal. If the Commission wishes 

lo ;illow a first aural service at Cleinnions,  hen it should adopt the Counterproposal put forward 

by DBS DBS’s Counterproposal ~ ~ . o ~ i l d  a l l o ~ ’  for a f irst aural service at Clemmons, and provide 

fbr a first aural service at Iroii Gate, Virginia. The Counterproposal clearly constitutes a 

pderential arrangeinent orallotinents under the Commission’s FM Allotment priorities. 
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WHEREFORE, Dick Broadcasting Company, Inc. of Teiiiiessee respectfully requests that 

thc Commission dciiy the Petition for Rule Makiiig submitted by Mercury Broadcasting 

Coiiipany to substitute FM Channel 289C1 Tor FM Channel 289C at Statesville, North Carolina, 

to reallot FM Cliai inel 289Cl from Statesvi l le to Clemmons, North Carolina and to modify the 

license for Stalioii WFMX(FM), Statcsvillc, North Carolina to reflect the allotment changcs. In 

tlic iiltcriialive, DBC respectrtilly requcsts that the Commission accept DBC’s Counterproposal 

Lo allot Channel 289A to Iron Gale, Virgiiiia, and to cstablisli the proposed reference point for 

tlic Chaiiiiel 2b9C1 allolincnl for Cleinmons, Nodh Carolina at the current transmitter sile of 

WFMX 

Respectfully submitted, 

DlCK BROADCASTING 
COMPANX, INC. OF TENNESSEE 

Barry A. Friedman 
Thompson Hine LLP 
1920 N Street, N.W 
suite 800 
Washington, D.C. 20036 

Dated Deccintier 1, 2003 

17 



EXHIBIT 1 
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Greensboro, North Carolina 
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Timothy L. Warner, Inc. 
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Dick Broadcasting Co. 
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Dick Broadcasting Co. 
Greensboro, North Carolina 

Declaration 

I declare, under penalty o f  perjury, that I am a technical consultant to broadcasting and 

other communications systems, that I have over twenty five years of experience in the 

cnginccring of hroadcast and other communications systems, that 1 am familiar with the 

k d c r d l  Conimunications Commission's Rules found in the Code o f  Federal Regulations Title 

47, [hat I am a Profcssional Engineer rcgistered in North Carolina, that I have prepared or 

supervised the preparation of the attached Engineering Statement for Dick Broadcasting Co., 

and that all of the facts therein, except for facts of which the Federal Communications 

Corninission may takc official noticc, are true to the best of my knowledge and belief 

~~ - ~ 

Timothy L. Warner, P.E 
Post Office Rox 8045 
Asheville, North Carolina 28814-8045 
(828) 258- 1238 
30 November 2003 

-~ ~ ~- 
Timothy L. Warner, Inc. 
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Dick Broadcasting Co. 
Greensboro, North Carolina 

._ Background 

Dick Broadcasting Co. (“DBC”) is the licensee of FM broadcast stations WKZL, 

Kcrnersville, North Carolina, and WKRR, Asheboro, North Carolina. 

Mcrcury Broadcasting Company, Inc (“Mercury”) has filed a petition for rulemaking, 

releascd by the c~mmission as MB Docket No. 03-219, RM-10797, to reallot Channel 289 to 

Clemmons. North Carolina, downgrade thc allotment from Class C to Class C1, and to 

modify the authorization for WFMX (FM) to specify operation at Clemmons, North Carolina, 

on Channel ?89C I .  

DBC herein provides a counterproposal which will lead to a preferential arrangement 

of  allotmcnrs. 

Mercury Uses Incorrect Urbanized Area Definitions 

Mercury’s engineering consultant, Mullaney Engineering, Inc., provides a Figure 2 

which displays the licensed WFMX (FM) 60 dBu F(50,50) contours along with reference 

contours from thc proposed special reference point The figure shows the communities of 

Winston-Salem, High Point, and Greensboro in the proposed coverage area and Charlotte and 

Gastonia in the licensed covcragc area However, the areas shown appear to be metropolitan 

areas. not urbanizcd areas as required by the Commission. Figure 1 of this exhibit shows the 

licensed and proposed 70 dBu F(50,SO) contour, also known as the principal community 

contour or the 3.16 mV/m contour, along with the relevant intersecting urbanized areas. The 

~~ ~~~ ~~ ~. 
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